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he law changes to reflect

behavior or concepts that so-
ciety has deemed acceptable.!
As such, the malleability of
the law is crucial to its survival amidst
the endless waves of social change. One
area of Florida law that has recently
been subject to change is alimony.?
Looking back from 2014, the rights and
roles of men and women have changed
drastically since the concept of alimony
originated in England in the 19th
century. As a result, alimony’s purpose
in contemporary Floridian society has
been questioned.®
Accordingly, efforts to modify Flor-
ida’s alimony* laws, F.S. §§61.08 and
61.14,> have been underway for several
years. In 2005, the concept of reducing
or eliminating an alimony obligation
due to the recipient spouse entering
into a supportive relationship (and
not just remarriage) was introduced.®
The Florida Legislature then modified
several aspects of alimony effective
January 1, 2011.7 The 2011 changes
included defining lengths of marriages,
creating durational alimony, and add-
ing additional factors for judges to
consider in determining whether to
issue an award, how much to award,
and what kind of alimony to award.®
Reform advocates have maintained
that the foregoing changes have been
insufficient to fully align alimony
with contemporary society’s needs.’
Therefore, the Florida alimony statute
returned again to Tallahassee in early
2012 with H.B. 549, which included
dozens of proposed changes.!* H.B.
549 would have radically modified
alimony, favoring more structured
standards and hard and fast rules for
alimony awards. H.B. 549 would have

eliminated permanent alimony and
set alimony duration at half the length
of the marriage in some cases.'? The
changes would have also minimized
judicial discretion by requiring judges
to provide written reasons for ordering
longer awards and eliminating the
court’s ability to reserve jurisdiction to
reinstate alimony.’* H.B. 549, like its
Senate companion bill, died in Senate
committees.

Similar alimony reform efforts were

attempted in 2013 with S.B.718.4S.B. -

718 also attempted radical changes
to alimony similar to those proposed
in 2012 H.B. 549. S.B. 718 passed the
House and the Senate and was sent to
the Governor, who subsequently vetoed
it on May 1, 2013, over concerns related
to some retroactivity provisions.

The 2014 legislative session saw no
proposed changes to alimony;! how-
ever, its return to Tallahassee in the
2015 session would be unsurprising.
The failings of prior House and Sen-
ate bills, and complete avoidance of
the issue at the most recent legislative
session, illustrate larger philosophical
disagreements about how alimony
should be adapted to reflect the needs
of modern Florida society.

Although change in alimony law is
seemingly inevitable, change without
a purpose could spawn unproductive
outcomes. If the people of Florida are
passengers and the legislature is the
captain of the ship, then changing
alimony laws for the sake of change
would be akin to embarking on a
nighttime oceanic voyage without a
navigational guide. As with any jour-
ney, Florida’s captain needs to know
where Florida came from to determine
in which direction Florida is headed.
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The history and theories of alimony
should serve as the navigational guide
to Florida alimony reform in 2015 and
beyond. This compass should help
Florida legislators carefully navigate
the seas of social change to efficiently
craft an alimony law that mitigates
harm to all involved while best reflect-
ing the needs of modern Florida society.

The Birth of Alimony

e Before Divorce Was Possible —
Florida’s alimony laws were born in
England.'” English common law is
premised upon the idea that a married
woman’s identity merged into that of
her husband upon marriage (called
coverture), so the husband assumed
control of her assets.'® Consequently,
the husband bore the moral and legal
obligation to provide for his wife be-
cause she essentially became a nonper-
son lacking employment opportunities,
access to her property,’® and even the
ability to contract, sue, or be sued.?

Until 1857, only legal separation was -

available* in the ecclesiastically con-
trolled courts.?? The husband’s duty to
financially support his wife continued
during legal separation despite the
end of the couple’s cohabitation. Thus,
alimony was born as a means to en-
force a husband’s lifetime obligation
to support and sustain his wife.?

e Fault-based Divorce System.:
A Damages Theory for Alimony —
England’s concept of alimony made
its way to Florida while the state
was first forming.?* Prior to 1971,%
divorce in Florida was based on
one party’s fault.?® Alimony under
the fault-based divorce system was
rarely awarded? because the spouse
desiring the divorce had to prove the




other one breached his or her marital
obligation due to adultery, cruelty, or
abandonment.” An alimony award in
an at-fault divorce was analogous to
compensatory damages award in a tort
claim in which the innocent spouse was
compensated for the guilty spouse’s
wrongful conduct.?® This damages
theory only required a guilty spouse to
pay alimony to an innocent one® and it
predominantly benefitted wives, offer-
ing a husband limited opportunities to
receive alimony when his wife was the

guilty party.?!

Alimony Theory in a No-fault
Divorce

California was the first state to pass
a no-fault divorce statute in 1969.%
The concept of no-fault divorce was
strengthened by the endorsement in
the Uniform Marriage and Divorce
Act (UMDA) in 1970% and, by 1987, a
no-fault divorce was available in all 50
states.3* Florida has not fully adopted
the UMDA; however, it has adopted
many provisions,? including the no-
fault divorce.®® A no-fault divorce
permitted one spouse to unilaterally
petition for divorce and permitted the
court to grant that petition without a
finding that a party breached a marital
obligation. The new system treated
divorce as “the product of complex
spousal dynamics beyond the under-
standing, and the appropriate inquiry,
of a court of law”¥ and attempted to
afford parties a “clean break.”

This revolutionary change in divorce
law eliminated the philosophical un-
derpinning of alimony under coverture
and at-fault divorces.?® Therefore, new
theories have emerged.

® The UMDA Need-based Rehabili-
tative Alimony Theory — The UMDA
Jjustifies alimony in a no-fault divorce
as an award to help a “needy spouse”
(one lacking sufficient property or
employability to self-support) to reha-
bilitate him or her to self-sufficiency
after a divorce (need-based theory).®
After finding a reasonable need exists,
the judge is vested with discretion to
order an amount and duration of a
maintenance award based on consider-
ation of a number of factors.* Notably,
the UMDA tries to control alimony
awards by advocating that they should
only be granted when property division

is unable to provide equity*' and, if
awarded, it should extend for only the
limited period necessary to rehabili-
tate the spouse to self-sufficiency.#

e The ALI: Alimony as Compensa-
tion for Loss Theory — In response to
the limitations of the UMDA model,
the American Law Institute’s (ALI)
Principles of the Law of Family Dis-
solution, reframed the concept of
alimony by rationalizing an award
beyond “reasonable need.” Under the
ALI model, alimony is “compensation
for loss rather than relief of need,”*
meaning alimony compensates a needy
spouse for a loss in living standard due
to lower earning capacity consequent
to an investment in the other spouse’s
earning capacity.® As the ALI explains,
“[t]he intuition that the former spouse
has an obligation to meet [the other
spouse’s] need arises from the percep-
tion that the need results from the
unfair allocation of the financial losses
arising from the marital failure.”¢
By basing alimony awards on shared
financial losses, the ALI converts the
needy spouse’s request from a request
for help to a claim for entitlement.*

To ensure “equitable reallocation”
of the financial losses, the ALI model
encourages courts to look into the facts
of the case and rely less on the general
assumptions about need and the stan-
dard of becoming self-supporting.*® In
an aim to more accurately evaluate
these financial losses, three types of
compensable financial loss are identi-
fied: 1) loss of the marital standard
of living; 2) earning capacity loss
resulting from primary caretaking of
children; and 3) earning capacity loss
resulting from the care of identified
third parties in fulfillment of a moral
obligation.* While these types of losses
are based on similar principles to a
reliance remedy in contract law, the
ALI never openly embraces a contract
model for alimony.®® These payments
terminate upon remarriage or death.5!

In addition to awards based on the
three types of loss, the ALI also cre-
ates an award based on principles of
restitution, which applies to a smaller
number of short-term marriages. This
type of award attempts to restore the
spouse “to the position he or she would
have been in had the marriage not
taken place.”” However, these awards

are only available when 1) divorce
happens before a “fair return” on an
investment in the other spouse’s edu-
cation or training, or 2) divorce creates
a situation in which a spouse is now
living far below his or her premarital
standard of living after a brief, child-
less marriage.®® The ALI’s recognition
of these kind of awards were signifi-
cant because it gave specific protection
to two different kinds of spouses that
previously went unrecognized: First,
the spouse who was the supporter
while the other went to professional
school and the divorce occurs before
the degree or license increases income;
and second, the spouse who relocates
to further the other spouse’s career.®

o Feminist Theory: Alimony as In-
come Equalization — One of the most
predominantly discussed theories for
alimony is the feminist model, which
views alimony as an equalizing force
between women and men after divorce,
largely to compensate women for the
unjust undervaluation of homemaking
and child rearing that occurred during
the marriage. The origin for substan-
tially all of the recent publications
on the feminist theory for alimony is
Lenore Weitzman’s 1985 book, The
Divorce Revolution: The Unexpected
Social and Economic Consequences
for Women and Children in America.®
In the book, Weitzman conducted
independent research and evalu-
ated the impact of the post no-fault
divorce system in California and its
effect on men, women, and children.%
Her primary premise is that divorce
impoverishes women and children in
divorcing households “both absolutely
and in relation to their ex-husbands
and fathers.” Weitzman highlights
that while most women and children’s
standard of living drop off drastically
after divorce, men’s standard of living
generally improves.’® She concludes
that in “[jlust one year after legal
divorce, [mjen experience a 42 percent
improvement in their post-divorce stan-
dard of living, while women experience
a 73 percent decline.”®

One of Weitzman’s solutions to
the post-divorce status of women is
recognizing alimony as a vehicle to
equalize post-divorce standards of liv-
ing between men, women, and children
by expanding the alimony equation to
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include intangibles, such as valuing
the homemaking and childrearing
efforts of women.® While her theory
falls short of providing a realistic
model to apply in a no-fault divorce,
her discussion of the post-divorce ef-
fects on women were fundamental to
further discussion of feminist theories
for alimony in the modern world.

Since Weitzman’s 1985 publi-
cation, a variety of similar and
different feminist theories have
emerged. Most feminist scholars
have gravitated toward contract
and economic doctrines grounded in
restitution-based theory,® economic
efficiency theory, and human capital
theory,®? trying to expand them to
include the different aspects of family
and marriages.®® While the modern
feminist theories differ from model
to model, the general principle of the
feminist publications harkens back to
Weitzman’s desire to correct the ef-
fect of discrimination against women
in the workforce and the heavy bur-
den of family and household work
after divorce. Similar to Weitzman,
feminists in these articles generally
seek to respond to the problem re-
garding the effects of discrimination
against women and the fact that
women generally bear the heavier
and undercompensated burden of the
household and family labor.%

e Alimony Partnership Theory: A
Gender-neutral Model — The “partner-
ship” justification of alimony views
marriage as a partnership, which is
an agreement of shared profits, assets,
and debts. Similar to transactions in
contract law, when a party entersinto a
written agreement to engage in a joint
enterprise, this view suggests that
spouses have an implied agreement
to work for the joint venture’s benefits
rather than for the individual’s.® Put
another way, the theory endorses mar-
riage as a sharing venture and spe-
cifically recognizes that both spouses
make vital financial and nonfinancial
contributions to the marriage. At the
heart of this theory are two basic te-
nets: 1) Divorce should be available at
will; and 2) divorce should terminate
the joint contributions of the parties,
giving each party an emotional and
financial clean break.®® Under the
partnership theory, the joint contribu-

tions of each party are explained under
the theory as being “fully-credited,” so
that a homemaker or stay-at-home
mom gives equally valuable resources
to the family as the spouse who brings
in resources from his income in the job
market.®

At the time of the dissolution of a
partnership, business partners often
buyout the share or interest of the
retiring or departing partner, espe-
cially when the departing partner’s
partnership contributions generate
value or enhance the ability of the part-
nership to generate future income.®
The departing partner is entitled to
a share of that value.®® Partners who
continue what was once a shared ef-
fort are, thus, required to compensate
a departing partner with a buyout.™
Under the partnership theory, the
function of alimony in a divorce is a
buyout of one spouse’s interest in the
marital partnership from the spouse
whose earnings are disproportionately
higher than the other. The marital exit
price resembles the buyout required of
a partnership that continues to gener-
ate future income to operate after the

disassociation of the partner.” These’

joint spousal contributions mean that
assets are owned jointly and, thus,
upon divorce, the assets produced by
either spouse’s individuals efforts are a
part of the joint marital partnership.”
In other words, the dissociated spouse
receives an equitable buyout of her
investment of the marital partnership.

Alimony in Contemporary
Florida: Mitigating Harm

In 2014, men and women in Florida
have equal independent rights™ and
no-fault divorce is readily available;™
therefore, alimony’s continued role
in contemporary Floridian society
has been questioned.” The answer to
this question most readily lies in F.S.
§61.001, which states that, among
other things, the provisions of Ch. 61
exist to “[tlo mitigate the potential
harm to the spouses and their chil-
dren caused by the process of legal
dissolution of marriage.”™ Research
has consistently shown that divorce
typically has a negative economic
impact on family members.” There-
fore, it can be reasoned that Florida
views alimony as a tool that can be

62 THE FLORIDA BAR JOURNAL/NOVEMBER 2014

used to mitigate harm to a financially
dependent spouse resulting from
a dissolution of marriage because
alimony continues to exist within the
provisions of Chapter 61.

Harm is defined as “something that
causes someone or something to be
hurt, broken, made less valuable or
successful, ete.”™ What can or does
harm one person may not harm an-
other based on the facts and circum-
stances of each person; therefore, how
financial harm can be mitigated during
a dissolution of marriage depends on
the facts and circumstances of each
case. The court must gain a detailed
understanding of each case to make
an equitable decision on how to best

‘mitigate harm & Florida’s mitigation

of harm approach could be seen as a
hybrid of the previously articulated
theories.

When determining whether an
award of alimony is appropriate in a
case, Florida requires that the court
first consider whether one party has
a need for financial assistance and
whether the other party has an ability
to pay such assistance.®! This analysis
is not limited to the parties’ income
but must also include the parties’
earning abilities, earning histories,
net worth after equitable distribu-
tion, age, health, education, duration
of the marriage, and standard of liv-
ing.®? The court must engage in this
sweeping analysis to answer the two
preliminary questions of whether the
divorce is causing a party harm and if
so, does the other party have sufficient
resources to mitigate that harm? In
other words, is there a problem and
does the other spouse have the ability
to fix it? If the answer is no to the first
question, the inquiry ends there. If the
answer is yes to the first, but no to the
second, the court may proceed with the
inquiry, but the alimony awarded may
not be sufficient to meet the requesting
party’s established need at the time of
the final hearing.®®

Presuming the answer is yes to
both of the preliminary questions, the
court must engage in a second level
of inquiry to determine the type and
amount of alimony award appropriate.
During this second level of inquiry, the
court explores what type of harm will
be caused by the divorce and how the




other party can help. Presently, Florida
has a list of 10 factors to consider when
determining the type of assistance
necessary to help the financially de-
pendent spouse. These factors include,
but are not limited to, the parties’ stan-
dard of living, duration of marriage,
each party’s age, their physical and
emotional condition, their available
financial resources, each party’s con-
tribution to the marriage, and “[ajny
other factor necessary to do equity and
justice between the parties.”® Florida
requires that the court make specific
factual findings relative to each factor
so that all may understand how the
court reached its conclusion as to the
alimony award.®

Conclusion: Developing a
Cohesive Theory for Alimony
Reform in Florida

Florida’s ship has been navigating
the sea of alimony change for some
time now. If, in 2015 or future legisla-
tive sessions, the captain determines
that the passengers require or desire
a new alimony destination, whatever
reform should harmonize with Flori-
da’s mitigation of harm theory. There
will likely be no perfect destination.
Nevertheless, the legislature should
mitigate the potential harm of alimony
reform by acknowledging that change
is inevitable and not changing the law
for change’s sake.ll
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